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In the Matter of the Adoption of a child NWID2 IMRIV *531 .I0PINAY 19°7 nDapY

:by P.E.R. and V.A.L. 705, A.2d 1233, 1239 (N.J. Super. A.D. 1998)

Where, as here, the trial judge determines that a
natural father did not know or have reason to know of
the natural mother’s pregnancy, and did not know or
have reason to know of the birth of a child he fathered,
his parenting conduct or his failure to act as a parent
must be evaluated from the time he gained sufficient
knowledge which would warrant that he “perform the
regular and expected parental functions of care and
support of the child,” because it is from that point that
he may be deemed to have been “able to do so.”
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Appeal of H.R. (In the Matter of Baby Boy nNw952 D31 vdWniI N°2 MK 75 .719°22
:07IP 177 podn L ,C.) 581 A.2d 1141, 1160 (D.C. App. 1990)

(t)he significance of the biological connection is that
it offers the natural father an opportunity that no other
male possesses to develop a relationship with his
offspring. If he grasps that opportunity and accepts
some measure of responsibility for the child’s future,
he may enjoy the blessings of the parent-child
relationship and make uniquely valuable contributions
to the child’s development.
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Because a noncustodial father may not grasp the
opportunity to develop a relationship with his child in
a timely, meaningful manner, his eventual assertion of
his opportunity interest may be too late and thus not
entitled to the constitutional protection available to a
custodial father.
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... I conclude the Constitution requires us to construe
the “best interests” language under the adoption
statute ... to mean that, when a natural father who has
not abandoned his “opportunity interest” seeks
custody of an infant child whom the mother has
surrendered for adoption at birth, he shall be entitled -
as under the guardianship statute - to custody if he
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would be a “fit” parent, unless the adoptive parents
persuade the court with clear and convincing evidence
that failure to terminate the father’s parental rights
would be detrimental to the best interests of the child.
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*2 ¥2171 Rights and Fundamental Freedoms

"Everyone has the right to respect for his private
and family life, his home and his
correspondence”.
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"The Court recalls that the essential object of
article 8 is to protect the individual against
arbitrary action by the public authorities....
According to the principles set out by the Court in
its case-law, where the existence of a family tie
with a child has been established, the state must
act in a manner calculated to enable that tie to be
developed, and legal safeguards must be created
that render possible, as from the moment of birth,
the child's integration in his family... In this
context, reference may be made to the principle
laid down in Article 7 of the United Nations
Convention on the Rights of the Child of 20
November 1989 that a child has, as far as
possible, the right to be cared for by his or her
parents. It is, moreover, appropriate to recall that
the mutual enjoyment by parent and child of each
other's company constitutes a fundamental
element of family life even when the relationship
between the parents has broken down". (Keegan
v_Ireland (App. No. 16969/90), European Court of
Human Rights (1994) 18 EHRR 342, [1994] ECHR
16969/90, para 50).
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"The significance of the biological connection is
that it offers the natural father an opportunity that
no other male possesses to develop a relationship
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with his offspring. If he grasps that opportunity
and accepts some measure of responsibility for
the child's future, he may enjoy the blessings of
the parent-child relationship and make uniquely
contributions to the child's development. If he fails
to do so, the Federal Constitution will not
automatically compel a State to listen to his
opinion of where the child's best interests lie".
(Lehr v. Robertson, 463 U.S. 248, 262 (1983)).
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"An unwed father who was both fit and willing to
take on the responsibility of raising his child had a
right superior to all others, except the birth mother
to the care, custody and control of his child.
Moreover, such a fit and willing father had the
absolute right to block the adoption of his child,
notwithstanding the birth mother's desire to place
the child with an adoptive family" (In re Kirchner,
649 NE.2d 324 (lll. 1995).
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"The court concedes that an instant separation
from C's foster family might have had negative
effects on his physical and mental condition.
However, bearing in mind that the applicant is C's
biological parent and undisputedly willing and
able to care for him, the court is not convinced
that the Naumburg Court of Appeal examined all
possible solutions to the problem. In particular,
that court does not appear to have examined
whether it would be viable to unify C and the
applicant under circumstances that would
minimize the strain out on C. Instead, the Court of
Appeal apparently only focused on the imminent
effect which a separation from his foster parents
would have on the child, but failed to consider the
long-term effects which a separation from his
natural father might have on C. The solution
envisaged by the district court, namely to
increase and facilitate contacts between the
applicant and C, who would at an initial stage
continue to live with his foster family, was
seemingly not taken into consideration. The court
recalls in this respect that the possibilities of
reunification will be progressively diminished and
eventually destroyed if the biological father and
the child are not allowed to meet each other at all,
or only so rarely that no natural bonding between
them is likely to occur (K and T v Finland [2001] 2
FCR 673 at 707 (para 179))". (Gorgula v.
Germany, App. no. 74969/01, European Court of
Human Rights (Third Section) [2004] 1 FCR 410,
para . 46).
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"Article 8 requires that the domestic authorities
should strike a fair balance between the interests
of the child and those of the parents, and that, in
the balancing process, particular importance
should be attached to the best interests of the
child which, depending on their nature and
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seriousness, may override those of the parents. In
particular, a parent cannot be entitled under artkle
8 of the Convention to have such measures taken
as would harm the child's health and
development" (oW, para. 43).
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